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M chael G GarrityOBozeman, Mntana 59771-13460Tel ephone: (406) 582-8822
Al fred F. AvignoneJUOOOOFAX (406) 582-0022

Li sa A Bani ckOOOOOE-mail:  gabw aw@west . net

Jani ce K. \Wet stone
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Qot ober 17, 2003

(OChi ef, Regul ati ons and Procedures Divisi ondSENT VI A FACSIM LE, E-MAIL
Al cohol and Tobacco Tax and Trade Bureaull AND FI RST CLASS MAI L

OP. Q. Box 502210

[OWashi ngton. D.C. 20091 -02210 O Fax No.: (202) 927-8525

O(Attn: TTB Notice No. 4)0 OOe-mai | : nprm@tb. gov

Re: OONotice No. 4
Fl avored Malt Beverages and Rel ated Proposals (2001 R-1 36P)

Dear Sirs/ Madans:

M chael G Garrity of the Garrity, Avignone, Banick & Wietstone Law Firmrepresents the
Li quor Store Omers Association of Montana, a Montana non-profit corporation

(Associ ation). The nenbership of the Association consists of Mntana s Agency

Franchi se Liquor Store Agents who operate the Montana State Liquor Stores in Mntana
under Agency Franchi se Agreenents with the State of Mntana, Departnment of Revenue,

as well as associate nenbers of the |iquor trade or industry.

The Associ ation supports the Deparhnent of the Treasury and its Al cohol and

Tobacco Tax and Trade Bureau (TTB) proposed anmendnents to its regul ations

relating to the production, |abeling and conposition of products marketed as

flavored malt beverages. The TTB has correctly determ ned that the increased

production and marketing of flavored nmalt beverages that derive their al cohol content

primary fromthe addition of distilled spirits, and not fromfernentation, requires regul ator
clarification under the Internal Revenue Code of 1986 (I RC) and the Federal Al cohol Act

(FAA Act). The regul atory changes proposed by TTB wll clarify the status of flavored nmalt
beverages under the IRC wid FAA Act, and provide guidance to the State regulatory and

tax agencies that oversee the taxation and distribution of flavored malt beverages.

The State of Montana is characterized as an al coholic beverage “control state” under its
Mont ana Al coholic Beverage Code (MARC), Section 16-1-101 through 16-1-143. MCA

Simlar to the Departnent of the Treasury and the TTB' s construction of IRC, the MABC

uses the 0.5% al cohol by volune threshold as a dividing |line between beverage products
subject to one type of taxation or another. Section 16-1-106(4), MCA. The MABC defi nes

beer as a malt beverage containing not nore than 7% of al cohol by wei ght and made by

the fernmentation ot an infusion or decoction, or conblnatlon of both, of malt or barley with
or without hops or other malted cereals. The MABC defines table wi ne as including cider
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and contai ning not nore than 16% al cohol by volunme. Wne is defined as an al coholic
beverage from normal al coholic beverage fernentation of wheat or other agricultural
products, without addition or extraction, that contains nore than 0.5% but not nore than
26% of al cohol by volune. Generally accepted industry standards recogni ze that al cohol

by natural fernentation generally does not exceed 14% of al cohol by volunme. Accordingly,
the addition of distilled spirits is required for increased al cohol content beyond the
percent age of al cohol volunme reached by natural fernentation.

TTB has correctly recogni zed that the rapid growh of the flavored malt beverage sector

has left a void requiring clarification tor Federal and State taxation and distribution of
flavored malt beverages. TTB s proposed rulemaking wll satisfy the need for regul atory
clarificatlon by classifying any beer or malt beverage containing 0.5% or nore al cohol by

volune that is derived fromdistilled spirits, or fromdistilled spirits in the formof flavors on
other materials, as a distilled spirits prndtict.

TTB' s proposed definitions for beer and nalt beverages requiring these products to

be conposed primarily of alcohol fromfernmentation and that Iimt contribution of

al cohol from added flavors oradded i ngredients containing alcohol to | ess than 0.5%

al cohol by volunme conforns to the I RC and FAA Act, and is supported by the

Associ ation. The definitions of beer, ale, porter, stout and other simlar fernmented
beverages in the IRC, as well as the definition of flavored beverages in the FAA Act,
supports limting the anount of alcohol in flavored nalt beverages that is not “..,nade by
the alcoholic fernentation... of malted barley with hops ...“. It is consisted with the IRC and
FAA Act to adopt a standard for flavored nalt beverages that limts the al cohol content
derived from al cohol flavoring and other materials to |l ess that 1/2% al cohol by vol une
(0.5%alc/vol). Both the IRC and FAA Act contenplate that the al cohol content of malt
beverages is derived fromthe natural fernmentation of malt, hops or other products and not
fromthe addition of distilled spirits. Accordingly, TTB s proposed rul emaki ng correctly
classifies beer or malt beverage products containing 0.5% or nore al cohol by, volune that
is derived fromdistilled splrits, or fromdistilled spirits in the formof flavor or other
materials, as a distilled spirts product.

TTB s proposed rul emaki ng that requires malt beverages containing al cohol derived
fromadded flavors or other ingredients nmust |list the alcohol content of a flavored

malt beverage on its label is appropriate and supported by. the Association.

Consuners are easily confused by the current brand nanes and | abeling for distilled spirts
and flavored nmalt beverages. The proposed rul emaking requiring |abeling of the al cohol
content and any additive containing al cohol best serve the consumer by identifying the

al cohol content of the flavored malt beverage and that the al cohol content is derived from
the addition of distilled spirits and not the natural fernentation process.

Fl avored nalt beverages currently on the market could be produced, |abel ed and
dictributed under TTB & proposed ruling. The Association helieves that the proposed
TI B rul emaki ng may require anendnent of existing statutory definitions and/or new
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statutory definitions for the Mntana Al cohol Beverage Code, and may require rul emaking

by the Mntana Departnent of Revenue. However, the Association believes that the State

of Montana could | npl ement TTBs proposed iul emaki ng upon adoption by TTB for

pur poses of taxation and distribution of flavored nmalt beverages. Industry representatives
for flavorod nolt beverages are in the best position to estimate for TTB the tinme periods
required by the industry for conplying wth production, |abeling, and adverti sing

requi renments under TTB' s proposed rul emaki ng.

In sunmary, the Liquor Store Owmers Association of Mntana supports the Treasury

Departnent and TTB in the proposed rul enaki ng classifying any beer or malt beverage

product containing 0.5%or nore al cohol by volunme that is derived fromdistilled spirits, or
fromdistllled spirits in the formof flavors and other nmaterials, as a distilled spirits product.
Si ncerely,

GARRI TY, AVI GNONE, BANI CK & VWHETSTONE

M chael G Garraty

MG | p
ccOLi quor Store Omers Associ ation of Montana Board of Directors



